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sizes for the month; dividing the net per-
formance by the arithmetic mean of the ac-
count sizes for each trading day during the 
period; and taking the number of days funds 

were available for trading divided by the 
total number of days in the period. 

[68 FR 47236, Aug. 8, 2003; 68 FR 53430, Sept. 
10, 2003] 
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[77 FR 11337, Feb. 24, 2012] 
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PART 5—OFF-EXCHANGE FOREIGN 
CURRENCY TRANSACTIONS 

Sec. 
5.1 Definitions. 
5.2 Prohibited transactions. 
5.3 Registration of persons engaged in retail 

forex transactions. 
5.4 Applicability of part 4 of this chapter to 

commodity pool operators and com-
modity trading advisors. 

5.5 Distribution of ‘‘Risk Disclosure State-
ment’’ by retail foreign exchange dealers, 
futures commission merchants and intro-
ducing brokers regarding retail forex 
transactions. 

5.6 Maintenance of minimum financial re-
quirements by retail foreign exchange 
dealers and futures commission mer-
chants offering or engaging in retail 
forex transactions. 

5.7 Minimum financial requirements for re-
tail foreign exchange dealers and futures 
commission merchants offering or engag-
ing in retail forex transactions. 

5.8 Aggregate retail forex assets. 
5.9 Security deposits for retail forex trans-

actions. 
5.10 Risk assessment recordkeeping require-

ments for retail foreign exchange deal-
ers. 

5.11 Risk assessment reporting require-
ments for retail foreign exchange deal-
ers. 

5.12 Financial reports of retail foreign ex-
change dealers. 

5.13 Reporting to customers of retail for-
eign exchange dealers and futures com-
mission merchants; monthly and con-
firmation statements. 

5.14 Records to be kept by retail foreign ex-
change dealers and futures commission 
merchants. 

5.15 Unlawful representations. 
5.16 Prohibition of guarantees against loss. 
5.17 Authorization to trade. 
5.18 Trading and operational standards. 
5.19 Pending legal proceedings. 
5.20 Special calls for account and trans-

action information. 
5.21 Supervision. 
5.22 Registered futures association member-

ship. 
5.23 Notice of bulk transfers and bulk liq-

uidations. 
5.24 Applicability of other parts of this 

chapter. 
5.25 Applicability of the Act. 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6c, 6d, 
6e, 6f, 6g, 6h, 6i, 6k, 6m, 6n, 6o, 8, 9, 9a, 12, 12a, 
13b, 13c, 16a, 18, 19, 21, and 23, as amended by 
Title VII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act, Pub. L. 
No. 111–203, 124 Stat. 1376 (Jul. 21, 2010). 

SOURCE: 75 FR 55432, Sept. 10, 2010, unless 
otherwise noted. 

§ 5.1 Definitions. 

(a) Affiliated person of a futures com-
mission merchant means a person de-
scribed in section 
2(c)(2)(B)(i)(II)(cc)(BB) of the Act; 

(b) Aggregate retail forex assets means 
an amount of liquid assets held in ac-
cordance with § 5.8 of this part; 

(c) Associated person of an affiliated 
person of a futures commission merchant 
means any natural person associated 
with an affiliated person of a futures 
commission merchant as a partner, of-
ficer or employee (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(1) The solicitation or acceptance of 
retail forex customers’ orders (other 
than in a clerical capacity); or 

(2) The supervision of any person or 
persons so engaged; 

(d)(1) Commodity pool operator, for 
purposes of this part, means any person 
who operates or solicits funds, securi-
ties, or property for a pooled invest-
ment vehicle that is not an eligible 
contract participant as defined in sec-
tion 1a(18) of the Act, and that engages 
in retail forex transactions; 

(2) Associated person of a commodity 
pool operator, for purposes of this part, 
means any natural person associated 
with a commodity pool operator as de-
fined in paragraph (d)(1) of this section 
as a partner, officer, employee, con-
sultant or agent (or any natural person 
occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(i) The solicitation of funds, securi-
ties, or property for a participation in 
a pooled investment vehicle; or 

(ii) The supervision of any person or 
persons so engaged; 

(e)(1) Commodity trading advisor, for 
purposes of this part, means any person 
who exercises discretionary trading au-
thority or obtains written authoriza-
tion to exercise discretionary trading 
authority over any account for or on 
behalf of any person that is not an eli-
gible contract participant as defined in 
section 1a(18) of the Act, in connection 
with retail forex transactions; 
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